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An employee who failed to use compensatory 
time off before the time limit fixed by 
his agency claims overtime pay, Compen- 
satory time remaining to the credit of an 
employee after the time limit may not be 
converted back to overtime unless agency 
determines that failure to take compen- 
satory time was for reasons beyond 
employee's control due to exigencies of 
the service, 

Mr. Charles E. Jarvi, a former employee of the Depart- 
ment of the Treasury, requests reconsideration of our Claims 
Group's denial of h i s  claim for overtime pay for compensa- 
tory time accumulated. I/ 
not establish that oveTtime work was properly authorized or 
that compensatory time was accumulated and used within the 
limits Eixed by his agency, he is not entitled to the 
overtime pay claimed. 

Since the records presented do 

Mr. Jarvi was employed as the Chief, Accounting and 
Payroll Branch, Payroll and Information System, Department 
of the Treasury, San Francisco, California, during the 
period December 1978 to December 1980. He claims overtime 
pay for 165 hours of compensatory time which he believes he 
had accrued at the time he transferred from the Treasury 
Department. His claim was denied by the Department €or two 
reasons: primarily because he had not shown that he was 
expressly ordered to work overtime or that overtime was 
approved as required by the applicable law and regulation, 
and secondly, because he exceeded the 80-hour limit on 
accruing compensatory time and did not use the accrued 
compensatory time within the 12 pay periods specified under 
agency regulations, 

- l/ Mr. Jarvi's claim was denied by Settlement Certificate 
No. 2-2843731 dated February 26, 1985. 
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A l t h o u g h  t h e  record a v a i l a b l e  i s  n o t  complete, i t  
appears t h a t  o v e r t i m e  a n d  c o m p e n s a t o r y  time records were n o t  
k e p t  i n  a c c o r d a n c e  w i t h  a g e n c y  r e g u l a t i o n s  prior t o  A u g u s t  
1980. Mr. J a r v i  asserts t h a t  h i s  superv isor  accepted h i s  
claim f o r  c o m p e n s a t o r y  time w o r k e d ,  a d v i s i n g  him t h a t  t h e r e  
was n o  l i m i t  o n  t h e  a c c u m u l a t i o n  of s u c h  t i m e  a n d  n o  
r e s t r i c t i o n  o n  t h e  per iod  allowed fo r  t a k i n g  c o m p e n s a t o r y  
time o f f .  Mr. J a r v i  was chief  o f  a u n i t  i n  S a n  F r a n c i s c o  
and  h i s  immediate s u p e r v i s o r  a t  t h a t  time was located i n  
W a s h i n g t o n ,  D.C. I n  A u g u s t  1980  a new s u p e r v i s o r ,  upon 
n o t i n g  t h e  l a x n e s s  i n  o v e r t i m e  procedures, b e g a n  t o  a p p l y  
t h e  o v e r t i m e  a n d  c o m p e n s a t o r y  time r u l e s  as r e q u i r e d  by  law 
a n d  r e g u l a t i o n s .  A f t e r  t h a t  M r .  J a r v i  a p p a r e n t l y  d i d  n o t  
a c c u m u l a t e  a n y  more c o m p e n s a t o r y  time. 

Under  t h e  a p p l i c a b l e  p r o v i s i o n s  o f  s t a t u t e ,  F e d e r a l  
e m p l o y e e s  may be c o m p e n s a t e d  f o r  o v e r t i m e  work o r ,  i n  t h e  
a l t e r n a t i v e ,  may be g i v e n  c o m p e n s a t o r y  time f o r  s u c h  work 
o n l y  i f  t h e  o v e r t i m e  h a s  b e e n  o f f i c i a l l y  o r d e r e d  o r  
a p p r o v e d .  5 U.S.C. S S  5542, 5543. The r u l e s  a p p l i c a b l e  
u n d e r  t h e  F a i r  Labor S t a n d a r d s  A c t ,  wh ich  require paymen t  of 
o v e r t i m e  c o m p e n s a t i o n  i f  a n  e m p l o y e e  i s  p e r m i t t e d  t o  p e r f o r m  
o v e r t i m e  s e r v i c e s ,  a r e  n o t  a p p l i c a b l e  i n  t h i s  case because 
M r .  J a r v i  occupied a p o s i t i o n  wh ich  was e x e m p t  f r o m  c o v e r a q e  
u n d e r  t h a t  a c t .  

T h u s ,  b e f o r e  A u g u s t  1980,  M r .  J a r v i ' s  s u p e r v i s o r  
allowed him to  claim c o m p e n s a t o r y  time o f f  b u t  d i d  n o t  a p p l y  
t h e  e s t a b l i s h e d  p r o c e d u r e s  f o r  o r d e r i n g  or a p p r o v i n g  o v e r -  
time, o r  t h e  procedures f o r  a c c u m u l a t i o n  and  u s e  of compen- 
s a t o r y  time o f f .  T h e r e f o r e ,  t h e  T r e a s u r y  D e p a r t m e n t  a r g u e s  
t h a t  Mr. J a r v i  s h o u l d  n o t  be o f f i c i a l l y  c r e d i t e d  w i t h  t h e  
c o m p e n s a t o r y  time h e  claims. On t h e  o t h e r  hand  Mr. J a r v i  
a rgues  t h a t  o v e r t i m e  a n d  t h e  c o m p e n s a t o r y  time s h o u l d  be 
allowed u n d e r  t h e  t h e o r y  i n  t h e  C o u r t  o f  C l a i m s  d e c i s i o n  i n  - 
B a y l o r  v .  U n i t e d  S t a t e s ,  198 C t .  C 1 .  331 (1972). I n  t h a t  
case t h e  court  h e l d  t h a t  t h e  r e q u i r e m e n t  f o r  o r d e r i n g  or 
a p p r o v i n g  overtime would  be c o n s i d e r e d  t o  h a v e  b e e n  met, 
e v e n  i f  e s t a b l i s h e d  o v e r t i m e  p r o c e d u r e s  had  n o t  b e e n  
followed, i f  e m p l o y e e s  a r e  " i n d u c e d "  b y  t h e i r  superiors t o  
p e r f o r m  o v e r t i m e  work .  B u t  o v e r t i m e ,  and  t h u s  c o m p e n s a t o r y  
time, w i l l  n o t  b e  allowed i f  t h e r e  is m e r e l y  a " t a c i t  
e x p e c t a t i o n ' '  t h a t  o v e r t i m e  work w i l l  be  p e r f o r m e d .  

T h e  record b e f o r e  us i s  i n s u f f i c i e n t  t o  e s t a b l i s h  
w h e t h e r  Mr. J a r v i  q u a l i f i e d  u n d e r  t h e  B a y l o r  t h e o r y ;  
h o w e v e r ,  w e  n e e d  n o t  dec ide  t h i s  i s s u e .  Even i f  h e  
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o r i g i n a l l y  c o u l d  have  claimed credi t  f o r  t h e  h o u r s  i n  
q u e s t i o n ,  t h i s  c r ed i t  was f o r f e i t e d  s i n c e  t h e  c o m p e n s a t o r y  
h o u r s  were n o t  u s e d  w i t h i n  t h e  r e q u i r e d  time l i m i t a t i o n .  
T h e  T r e a s u r y  D e p a r t m e n t  r u l e s  a p p l i c a b l e  to  t h e  a c c u m u l a t i o n  
a n d  u s e  o f  c o m p e n s a t o r y  time p r o v i d e  t h a t  n o  more t h a n  
8 0  h o u r s  of c o m p e n s a t o r y  time may be a c c u m u l a t e d  a t  a n y  o n e  
t i m e  a n d  t h a t  c o m p e n s a t o r y  time w i l l  be u s e d  w i t h i n  1 2  pay 
periods of t h e  da t e  i n  w h i c h  i t  is e a r n e d .  T r e a s u r y  
D e p a r t m e n t  r u l e s  a l so  i n d i c a t e d  t h e  time allowed a n d  t h a t  
c o m p e n s a t o r y  time a c c u m u l a t e d  a n d  n o t  u s e d  could n o t  be t h e  
bas i s  f o r  l a t e r  p a y m e n t  of  o v e r t i m e  c o m p e n s a t i o n .  

As t h e  C l a i m s  G r o u p  n o t e d ,  a n  O f f i c e  of P e r s o n n e l  
Management  r e g u l a t i o n ,  5 C.F.R. 5 5 0 . 1 1 4 ( c ) ,  prescribes t h a t  
c o m p e n s a t o r y  time w h i c h  c a n n o t  be used by t h e  e m p l o y e e  
d u r i n g  t h e  period a u t h o r i z e d  b y  a g e n c y  r e g u l a t i o n s  w i l l  
r e s u l t  i n  p a y m e n t  of o v e r t i m e  c o m p e n s a t i o n  i f  t h e  e m p l o y e e ' s  
f a i l u r e  t o  u s e  t h e  a c c u m u l a t e d  time off was d u e  t o  a n  
e x i g e n c y  o f  t h e  service b e y o n d  h i s  c o n t r o l .  S i n c e  T r e a s u r y  
D e p a r t m e n t  r e g u l a t i o n s  m u s t  c o m p l y  w i t h  t h o s e  i s s u e d  b y  t h e  
O f f i c e  of P e r s o n n e l  Managemen t ,  t h i s  p r o v i s i o n  for p a y m e n t  
o f  o v e r t i m e  c o m p e n s a t i o n  i n  l i e u  o f  e a r n e d  c o m p e n s a t o r y  time 
is  a p p l i c a b l e .  However, M r .  J a r v i ' s  s u p e r v i s o r s  a t  T r e a s u r y  
d i d  n o t  f i n d  t h a t  h e  had b e e n  p r e v e n t e d  f r o m  u s i n g  h i s  
a c c u m u l a t e d .  c o m p e n s a t o r y  time w i t h i n  t h e  t i m e  per iod allowed 
b e c a u s e  o f  a n  e x i g e n c y  of  t h e  s e r v i c e  w h i c h  was b e y o n d  h i s  
c o n t r o l .  

Our  d e c i s i o n  Mend M a r a n o ,  R-183246,  A p r i l  1 0 ,  1 9 7 5 ,  is  
c i t ed  i n  s u p p o r t  of t h e  c o n c l u s i o n  t h a t  c o m p e n s a t o r y  time is 
f o r f e i t e d  i f  n o t  t a k e n  w i t h i n  t h e  time per iod  a u t h o r i z e d  b y  
a g e n c y  r e q u l a t i o n s ,  e v e n  i f  t h e  e m p l o y e e  was n o t  aware o f  
t h a t  l i m i t a t i o n .  Mr. J a r v i  d i s t i n g u i s h e s  h i s  case b e c a u s e  
h e  asked  h i s  s u p e r v i s o r  a b o u t  t h e  l i m i t a t i o n s  o n  compensa -  
t o r y  time a n d  was t o l d  t h a t  t h e r e  were n o n e ,  whereas i n  t h a t  
case the re  was n o  i n d i c a t i o n  t h a t  t h e  e m p l o y e e  had t r i e d  to 
f i n d  o u t  w h a t  t h e  l i m i t a t i o n s  were. W e  c a n n o t  agree w i t h  
M r .  J a r v i  t h a t  h i s  case i s  d i s t i n g u i s h a b l e  o n  t h i s  b a s i s  
b e c a u s e  t h e  f a c t  t h a t  a n  i n d i v i d u a l  r e c e i v e s  bad a d v i c e  
c o n c e r n i n g  t h e  r e q u i r e m e n t  o f  law or r e g u l a t i o n s  f r o m  a 
s u p e r v i s o r  o r  o the r  e m p l o y e e  does n o t  f u r n i s h  a b a s i s  f o r  
d e v i a t i o n  from t h e  r e q u i r e m e n t s  of t h e  a p p l i c a b l e  law or 
r e g u l a t i o n .  we h a v e  c o n s i s t e n t l y  h e l d  t h a t  a n  e m p l o y e e  
c a n n o t  r e l y  o n  t h e  f a c t  t h a t  h e  was q i v e n  bad a d v i c e  i n  
these  matters to  j u s t i f y  a p a y m e n t  w h i c h  is  o t h e r w i s e  n o t  
a l l owab le .  M e l v i n  A c k l e y ,  60  Comp. Gen. 4 1 7 ,  419  ( 1 9 8 1 ) ;  
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P e t t y  O f f i c e r  John R. B l a y l o c k ,  USN, 60 Comp. Gen. 257,  260 
(19811.  T h e r e f o r e ,  t h e  f a c t  t h a t  Mr. J a r v i ' s  s u p e r v i s o r  
c o n s e n t e d  t o  t h e  a c c u m u l a t i o n  of c o m p e n s a t o r y  time i n  a 
manner  n o t  a u t h o r i z e d  b y  T r e a s u r y  D e p a r t m e n t  r e g u l a t i o n s  
does n o t  b i n d  t h e  D e p a r t m e n t  to  p a y  overtime for t h e  
i m p r o p e r l y  credited c o m p e n s a t o r y  time. 

T h u s ,  a t  b e s t  M r .  J a r v i  a c c u m u l a t e d  c o m p e n s a t o r y  t i m e  
i n  e x c e s s  of t h e  80 -hour  l i m i t  a n d ,  o n c e  a c c u m u l a t e d ,  h e  d i d  
n o t  t a k e  t h e  c o m p e n s a t o r y  time o f f  prior to  t h e  e x p i r a t i o n  
of 1 2  p a y  periods a f t e r  i t  had b e e n  e a r n e d .  S i n c e  t h e  
r e a s o n  for d e l a y  i n  t a k i n g  time o f f  h a s  n o t  b e e n  f o u n d  t o  be 
beyond h i s  c o n t r o l  d u e  t o  a n  e x i g e n c y  o f  t h e  s e r v i c e ,  t h e  
c o m p e n s a t o r y  time was f o r f e i t e d .  I n  these c i r c u m s t a n c e s  
~ r .  J a r v i  does n o t  q u a l i f y  for a n y  o v e r t i m e  p a y  o n  a c c o u n t  
of  t h e  c o m p e n s a t o r y  time credited t o  h i m  w h i l e  employed  by 
t h e  T r e a s u r y  D e p a r t m e n t .  

V '  
Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  
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